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(h) The lessee is required to place the 
byproducts in marketable condition at 
no cost to the Federal Government. 
Where the value established pursuant 
to this section is determined by a les-
see’s gross proceeds, that value shall be 
increased to the extent that the gross 
proceeds have been reduced because the 
purchaser, or any other person, is pro-
viding certain services the cost of 
which ordinarily is the responsibility 
of the lessee to place the byproducts in 
marketable condition. 

(i) Value shall be based on the high-
est price a prudent lessee can receive 
through legally enforceable claims 
under its contract. Absent contract re-
vision or amendment, if the lessee fails 
to take proper or timely action to re-
ceive prices or benefits to which it is 
entitled, it must pay royalty at a value 
based upon that obtainable price or 
benefit. Contract revisions or amend-
ments shall be in writing and signed by 
all parties to the contract, and may be 
retroactively applied to value byprod-
ucts, for royalty purposes, for a period 
not to exceed 2 years, unless MMS ap-
proves a longer period. If the lessee 
makes timely application for a price 
increase allowed under its contract but 
the purchaser refuses and the lessee 
takes reasonable measures, which are 
documented, to force purchaser compli-
ance, the lessee will owe no additional 
royalties unless or until monies or con-
sideration resulting from the price in-
crease are received. This paragraph 
shall not be construed to permit a les-
see to avoid its royalty payment obli-
gation in situations where a purchaser 
fails to pay, in whole or in part or 
timely, for a quantity of byproducts. 

(j) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a re-
determination by MMS of value under 
this section shall be considered final or 
binding against the Federal Govern-
ment or its beneficiaries until the 
audit period is formally closed. 

(k) Certain information submitted to 
MMS to support valuation proposals, 
including byproduct transportation al-
lowances pursuant to §§ 206.357 and 
206.358 of this subpart, is exempted 
from disclosure by the Freedom of In-
formation Act, 5 U.S.C. 552. Any data 

specified by the act to be privileged, 
confidential, or otherwise exempt shall 
be maintained in a confidential manner 
in accordance with applicable laws and 
regulations. All requests for informa-
tion about determinations made under 
this subpart are to be submitted in ac-
cordance with the Freedom of Informa-
tion Act regulation of the Department, 
43 CFR part 2.

§ 206.357 Byproduct transportation 
allowances—general. 

(a) Where the value of byproducts has 
been determined at a point off the geo-
thermal lease, unit, or participating 
area, MMS shall allow a deduction in 
determining value, for royalty pur-
poses, for the lessee’s reasonable, ac-
tual costs incurred to: 

(1) Transport the byproducts from a 
Federal lease, unit, or participating 
area to a sales point or point of deliv-
ery that is off the lease, unit, or par-
ticipating area; or 

(2) Transport the byproducts from a 
Federal lease, unit, or participating 
area, or from a geothermal utilization 
facility to a byproduct recovery facil-
ity when that byproduct recovery facil-
ity is off the lease, unit, or partici-
pating area and, if applicable, from the 
recovery facility to a sales point or 
point of delivery off the lease, unit, or 
participating area. Costs for trans-
porting geothermal fluids from the 
lease to the geothermal utilization fa-
cility, whether on or off the lease, shall 
not be included in the transportation 
allowance. 

(b) Under no circumstances shall the 
byproduct transportation allowance 
authorized by paragraph (a) of this sec-
tion reduce the value of the byproducts 
under any selling arrangement to zero. 

(c)(1) When byproducts are trans-
ported from a lease, unit, participating 
area, or geothermal utilization facility 
to a byproduct recovery facility, the 
lessee is not required to allocate trans-
portation costs between the quantity 
of marketable byproducts and the re-
jected waste material. The byproduct 
transportation allowance shall be au-
thorized for the total production that 
is transported. Byproduct transpor-
tation allowances shall be expressed as 
a cost per unit of marketable byprod-
ucts transported. 
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(2) For byproducts that are extracted 
on the lease, unit, or participating 
area, or at the geothermal utilization 
facility, the byproduct transportation 
allowance shall be authorized for the 
total production that is transported to 
a point of sale off the lease, unit, or 
participating area. Byproduct trans-
portation allowances shall be expressed 
as a cost per unit of byproduct trans-
ported. 

(3) Transportation costs shall be au-
thorized as allowances only when the 
transported byproduct is sold, deliv-
ered, or otherwise utilized by the lessee 
and royalties are reported and paid. 

(d) Byproduct transportation allow-
ances are subject to monitoring, re-
view, and audit. If, after a review and/
or audit, MMS determines that a lessee 
has improperly determined a byproduct 
transportation allowance authorized by 
this section, then the lessee shall pay 
any additional royalties plus interest 
determined in accordance with 30 CFR 
218.302, or shall be entitled to a credit 
without interest. 

(e) If byproducts produced from Fed-
eral and non-Federal leases are com-
mingled for transportation, lessees 
shall not disproportionately allocate 
transportation costs to Federal lease 
production. 

(f) Upon request, the lessee shall 
make available to authorized MMS rep-
resentatives or to other authorized per-
sons all transportation contracts and 
all other information as may be nec-
essary to support a byproduct transpor-
tation allowance. 

(g) Byproduct transportation allow-
ances are to be reported as separate 
lines on Form MMS–2014.

§ 206.358 Determination of byproduct 
transportation allowances. 

(a) Arm’s-length contracts. (1) For 
transportation costs incurred by a les-
see pursuant to an arm’s-length con-
tract, the transportation allowance 
shall be the reasonable, actual costs in-
curred by the lessee for transporting 
the byproducts under that contract, 
subject to monitoring, review, audit, 
and possible future adjustments. The 
MMS’s prior approval is not required 
before a lessee may deduct costs in-
curred under an arm’s-length transpor-
tation contract. 

(2) In conducting reviews and audits, 
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to 
the transporter for the transportation. 
If the contract reflects more than the 
total consideration paid, MMS may re-
quire that the byproduct transpor-
tation allowance be determined in ac-
cordance with paragraph (b) of this sec-
tion. 

(3) If MMS determines that the con-
sideration paid pursuant to an arm’s-
length byproduct transportation con-
tract does not reflect the reasonable 
value of the transportation because of 
misconduct by or between the con-
tracting parties, or because the lessee 
otherwise has breached its duty to the 
lessor to market the production for the 
mutual benefit of the lessee and the 
lessor, MMS shall require that the by-
product transportation allowance be 
determined in accordance with para-
graph (b) of this section. When MMS 
determines that the value of the trans-
portation may be unreasonable, MMS 
will notify the lessee and give the les-
see an opportunity to provide written 
information justifying the lessee’s 
transportation costs. 

(4) Where the lessee’s payments for 
transportation under an arm’s-length 
contract are not established on a dol-
lars-per-unit basis, the lessee shall con-
vert whatever consideration is paid to 
a dollar value equivalent for the pur-
poses of this section. 

(b) Non-arm’s-length or no contract. (1) 
If a lessee has a non-arm’s-length 
transportation contract or has no con-
tract, including those situations where 
the lessee performs transportation 
services for itself, the byproduct trans-
portation allowance shall be based 
upon the lessee’s reasonable actual 
costs. All byproduct transportation al-
lowances deducted under a non-arm’s-
length or no-contract situation are 
subject to monitoring, review, audit, 
and possible future adjustment. Prior 
MMS approval of byproduct transpor-
tation allowances is not required for 
non-arm’s-length or no-contract situa-
tions. 

(2) The byproduct transportation al-
lowance for non-arm’s-length or no-
contract situations shall be based upon 
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